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Arising out of Order-in-Original No. 182/AC/Demand/2022-23/KMV ~: 18.11.2022,
issued by The Assistant Commissioner, CGST, Division-I, Ahmedabad North.
3l4l<itcbdf cBT -.=rr=r ~ "9cTT Name & Address

1. Appellant

Mis. Alpesh Prabhudas Patel, 8-403, Devasya Avenue, Niko! Naroda Road,
Nava Naroda, Ahmedabad - 382350

·2. Respondent

The Assistant Commissioner, CGST Division-I, Ahmedabad North, Ground
Floor, Jivabhai Mansion, Ashram Road, Ahmedabad-380009

al{ a4fh sr 3rftmgr rias rgra aar & at as zr mgr a IR zrenfenf
Rt say T;er 3rf@rt st sr&la zur gr?herur 3rat rga cJ5x "WITTIT t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application,
as the one may be against such order, to the appropriate authority in the following way :

adl plyterur 3la
Revision application to Government of India :

(1) tr aural zrca sf@fzu, 1994 #t err sr ta sag Ty rcai aR i q@tr
tTRT cm- ~-tfffi yr uga siasfa galervr sr4a arfh a, ad rar, fctm
+iaGu, lua f@am, ttft ifkra, Ra {tu a, ia mf, { f4cl : 110001 cm- c#l" ~
nfegt
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :

i) zuRk mT #l if~- if uraq ht gr~ arar} fa#t uerIzur 3rl qlRar if
qr fat urn aw asru im via gf , a fa# aasrr zr us i are
cffi fcp;m cbl-!xsll~ ~ m fcITTfl" 'fJ0-st•II-! if 'ITT 1=flc'f c#t mwlff cB'r g it I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.
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(cB) and # are Rh#t T; zumRaffa rG l:lx m ml # faffuwuzjr gens aha ma l:lx
Tar zyeaR mm citrd# are fat lg ur varfaff &]

(A) In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods
which are exported to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

aif snra 6t naayeayr k Ru sit sq@lfmu # n{& ail ha arr sit s
l:TRf vi Rm garR@ 3gad, 3rat arr ufa al mu wararfa arf@fa (i2) 1998
l:TRf 109 &RT~ fcpq ~ 'ITT I

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed
under Sec.109 of the Finance (No.2) Act, 1998.

(1) ~~ ~ (G"flfrc;r) AllSJlcJC1l, 2001 Rm o sifa Raff&e 7ua izn zy--8 if q1"
ufaai i, )fa skr # >lftr 3m ~~ xf cfr,=r T-JIB cB' 'lfuR ~~ ~ 3"flfrc;r 3m cGl
at-at ,Rji mer from fa utar iRg1 mer arar z. nr qrfhf a aiaf err
35-~ if~ Iffr cB' Tarr #qrrr @lsr-6 rat st >lftr 'llT 6]-;:ft~ I

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the
date on which the order sought to be appealed against is communicated and
shall be accompanied by two copies each of the 010 and Order-In-Appeal. It
should also be accompanied by a copy of TR-6 Challan evidencing payment of
prescribed fee as prescribed under Section 35-EE of CEA, 1944, under Major
Head of Account.

(2) Rfu am)er er ursi icava ams ya Garg qt a wk a 'ITT "ITT ffl 200/- ~ :f@A
a$l ulg ail usj vieravarr a snrar st "ITT 1000/- al #hr 4Tar #1 lg

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount
involved is more than Rupees One Lac.

#tar zycn, a4tr aaa zge vi hara or9ta mrzuf@raw uR 3"flfrc;r:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a#tu arr zrca snf@fm, 1944 #l ear 36-at/3s-z siafr-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

sq~Rra 4Rb 2 (1) a i aa 33a # sraaar #t sr4a, sr@al a mm j v#tr yea,
#tu snar ggc vi hara srfl4tr mrnfrav (Rrec) #t ufa &tit1 ff8al,
sstare #24TI, sq3,If] 44dT ,3/al ,fraR,3gals3la -as0oo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004.
in case of appeals other t · in para-2(i) (a) above.

·•
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3
as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand
I refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lacrespectively in the form
of crossed bank draft in favour of Asstt. Registar of a branch of any nominate
public sector bank of the place where the bench of any nominate public sector
bank of the place where the bench of the Tribunal is situated.

(3) zuR? z arr ia{ or?ii ar mar zlr & at @ta pc silt fg #) ar yrar
~~~ fcpm "GIFIT Reg g rs4 it gg ft fas far udl mrf h aa a fez
zrenfenf 3rat#hr mrznf@raw at va 3rfl a tuval at ya om fhu Girt &
In case of the order covers a number cf order-in-Original, fee for each 0.1.0.
should be paid in the aforesaid manner notwithstanding the fact that the one
appeal to the Appellant Tribunal or the one application to the Central Govt. As
the case may· be, is filled to .avoid scriptoria work if excising Rs. 1 lacs fee of
Rs.100/- for each.

(4) urn1au grca tfefz 1ozo uerr vigil@er al srqP-4 a siafa ffRa fag 3Jar U#
3raga ur arr?r zrenRen fufu qTf@art #k mar r@a 4tg IR u xii.6.5o tfff
cnT urzarzu yc Rea am st a1Reg1

One copy of application or 0.1.0. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed
under scheduled-I item of the court fee Act, 1975 as amended.

(5) ga 3it iif@r Tai at firua ar fruit aft ail st en araffa fur uitar ? cit
zyca, tu snr yes vi data 3rftta =rznf@raw (anr4ff@f@en) fr, 1982
~t I -

Attention in invited to the rules covering these and other related matter
contended in the Customs, Excise & Service Tax Appellate Tribunal (Procedure)
Rules, 1982.

(7) v#tr zyc, €tr 6naa zyca vi aa sf arznf@ravr (Rrez), # uf sr@tat #
l=fflwf afarit (Demand) yd (Penalty) cnT 1o% qa sa aar sfaf 1areaifh,
3fraaqwaroalsuu & I(section 35 F of the Central Excise Act, 1944, Section 83 &
Section 86 ofthe Finance Act, 1994)

#{trGulaeasj tarab siafa, f@tea@tr "afara5ti"(Duty Demanded)
(i) (Section)~ 11DW dITTl" frrmftnffitr;
(ii) fur re#a@z fez s7f,
(iii) kz#fzfitfu6had2rf.
Teqs«ifarl lrsqwar stgear, srflr anfaerask kfgqaf aar
~lJ<TTi .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited,

-a~ T!ci ~ provided that the pre-deposit amount shall not exceed Rs.10 Crores. It may be
'.j'_,:,0~~F- cenrRt:rr noted that the pre-deposit is a mandatory condition for filing appeal before

1;r-•I .s-~/t CESTAT. (Section 35 C (2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86
~ ~ ~; of the Finance Act, 1994) .
k? ·9 5g under Central Excise and Service Tax, "Duty demanded" shall include:9, · (i) amount determined under Section 11 D;

"'"'
0 * -~"d~"' · 1 (ii) amount of erroneous Cenvat Credit taken;

(iii) amount payable under Rule 6 of the Cenvat Credit Rules.
<r 3nrhrauf er@hr Ifrawr kr ssizesorraryeauraus Ra1Ra gt al ii fag Tg yea
± 1oyrarrw ail sgi#aave Ra1Ra graaaus# 1o WTdFf 1Rc!ft "GIT WITTfi ~ I

In view of above', an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by Mis. Alpesh Prabhudas Patel, B-403, Devasya

Avenue, Nikol Naroda Road, Nava Naroda, Ahmedabad - 382350 (hereinafter referred to as

"the appellant") against Order-in-Original No. 182/AC/DEMAND/2022-23 dated 18.11.2022

(hereinafter referred to as "the impugned order") passed by The Assistant Commissioner,

COST Division-I, Ahmedabad North (hereinafter referred to as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the appellant are holding PAN No.

ANRPP2 l 67R. On scrutiny of the data received from the Central Board of Direct Taxes

(CBDT) for the Financial Year 2015-16, it was noticed that the appellant had earned an

income ofRs. 27,01,925/- during the FY 2015-16, which was reflected under the heads "Sales

I Gross Receipts from Services (Value from ITR)" led with the Income Tax department.

Accordingly, it appeared that the appellant had earned the said substantial income by way of

providing taxable services but has neither obtained Service Tax registration nor paid the

applicable service tax thereon. The appellant were called upon to submit copies of relevant

documents for assessment for the said period. However, the appellant had not responded to

the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

IV /TPD/SCN/ALPESH/2021 dated 23.04.2021 demanding Service Tax amounting to Rs.

3,91,780/- for the period FY 2015-16, under proviso to Sub-Section (1) of Section 73 of the

Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77, and Section 78 of the

Finance Act, 1994. The SCN also proposed recovery of un-quantified amount of Service Tax

for the period FY 2016-17 & FY 2017-18(up to Jun-17).

2.2 The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. 3,91,780/- was

confirmed under proviso to Sub-Section (1) of Section 73 ofthe Finance Act, 1994 along with

Interest under Section 75 of the Finance Act, 1994 for the period from FY 2015-16. Further

(i) Penalty of Rs. 3,91,780/- was also imposed on the appellant under Section 78 of the

Finance Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section

77(1)a) of the Finance Act, 1994.

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appe

J



» e¢ «,
.··•;_iti·~.

F.NO. GAPPL/COM/STP/3899/2023-A4ppeal

i-.

4. On going through the appeal memorandum, I find that the impugned order was issued

on 18.11.2022 and the same was received by the appellant on 18.11.2022. The present appeal,

in terms of Section 85 of the Finance Act, 1994, was filed on 20.07.2023, i.e. 183 days late

from the last date of filing the appeal. I also find that the appellant not submitted any

application of condonation of delay.

5. It is observed that the relevant Section 85 of the Finance Act, 1994, provides that the

appeal should be filed within a period of 2 months from the date of receipt of the decision or

order passed by the adjudicating authority. Further, under the proviso appended to sub-section

(3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered to condone the

delay or to allow the filing of an appeal within a further period of one month thereafter, if he

is satisfied that the appellant was prevented by sufficient cause from presenting the appeal

with in the period of two months. Relevant text of Section 85 is reproduced below:

"SECTION85. Appeals to the Commissioner ofCentral Excise {Appeals).-

(]) Any person aggrieved by any decision or order passed by an adjudicating authority
subordinate to the Principal Commissioner of Central Excise or Commissioner of
Central Excise may appeal to the Commissioner ofCentral Excise (Appeals).

(2) Every appeal shall be in the prescribedform and shall be verified in the prescribed
manner.

(3) An appeal shall be presented within three months from the date of receipt of the
decision or order of such adjudicating authority, relating to service tax, interest or
penalty under this Chapter, made before the date on which the Finance Bill, 2012,
receives the assent ofthe President:

Provided that the Commissioner ofCentral Excise {Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period ofthree months, allow it to be presented within afurther period ofthree
months.

(3A) An appeal shall be presented within two months from the date of receipt of the
decision or order of such adjudicating authority, made on and after the Finance Bill,
2012 receives the assent of the President, relating to service tax, interest or penalty
under this Chapter :

Provided that the Commissioner of Central Excise (Appeals) may, if he is satisfied that
the appellant was prevented by sufficient cause from presenting the appeal within the
aforesaid period of two months, allow it to be presented within a further period of one
month. "

5.1 I find that in terms of Section 85, the limitation period of two months for filing the

appeal in the present cases starts from 18.11.2022 .and the appellant were required to file the

appeal on or before 18.01.2023. However, the appeal was 'filed on 20.07.2023, i.e. 183 days

late from the last date of filing the appeal, whi of one month which the
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Commissioner (Appeals) may condone. Therefore, I reject the said appeal considering Section

85 (3A) of the Finance Act, 1994, as I have no jurisdiction to condone the delay beyond the
condonable period of one month.

6. In view of the above discussion and well settled law, without expressing any opinion on

the merits of the case, I reject the appeal filed by the appellant on the grounds of

limitation.

The appeal filed by the appellant stands disposed of in above terms.

%iresv Pra}sue)
Commissioner (Appeals)

Attested

(R. C~yar)
Superintendent(Appeals),
COST, Ahmedabad

Bv RPAD / SPEED POST
To,
M/s. Alpesh Prabhudas Patel,
B-403, Devasya Avenue,
Niko! Naroda Road, Nava Naroda,
Ahmedabad -- 382350

The Assistant Commissioner,
COST Division-I,
Ahmedabad North

r

J
Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central OST, Ahmedabad Zone
2) The Commissioner, COST, Ahmedabad North
3) The Assistant Commissioner, CGST Division-I, Ahmedabad North
4) The Assistant Commissioner (HQ System), COST, Ahmedabad North

(for uploading the OIA)

6

s6oara Fle
6) PA file


